
HEALTH FINANCING AND ECONOMICS | ARTICLE 
https://doi.org/10.1071/AH23008 
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ABSTRACT 

Objective. A significant proportion of Australians defer or do not fill prescriptions they require due 
to cost. This article explores whether, and under what circumstances, physicians have a duty to assist 
these patients by disclosing how they can access more affordable medicines via personal importation. 
Methods. This study involved a critical examination of Australian statutory and case law pertaining 
to physicians’ duty to disclose material information to identify key principles applicable to the context 
of cost-motivated personal importation. Results. There are several legal principles that suggest that 
physicians have a duty to advise patients of options for accessing more affordable medicines, including 
via personal importation. These include a duty to warn of inherent and non-inherent risks, a duty to 
disclose treatments that offer clear advantages, and a duty to facilitate access to the means for 
achieving patients’ health goals. However, it is unclear whether, and on what grounds, responsibility 
for harm arising from a patient's inability to afford prescribed medicines should be attributed to the 
prescribing physician. Arguments supporting attribution of such a responsibility are proposed to 
motivate further legal, policy and ethical debate. Conclusions. Physicians have a duty to take 
reasonable steps to mitigate foreseeable harm to their patients, however the law is silent on whether 
this duty extends to taking steps to help patients access medicines that they can afford. This 
investigation provides a framework to guide the development of sound policy and law on informed 
financial consent and economically motivated prescribing.  

Keywords: affordability, clinical ethics, duty of care, informed consent, legal duty, negligence, 
pharmaceuticals, Personal Importation Scheme. 

Introduction 

In Australia a significant proportion of patients do not adhere to prescribed treatment 
due to cost and medicine affordability, and this is a growing concern.1 Cost-related non- 
adherence to prescribed medicines is therefore an important healthcare challenge that 
needs to be addressed to avoid iatrogenic harm.2,3 

Physicians can help their patients to access cheaper medicines in a number of ways: 
they can prescribe generics rather than brand name products; they can enrol their patients 
in clinical trials; or they can lobby for subsidised access from the manufacturer or a 
hospital. More controversially, they may prescribe cheaper off-label alternatives to the 
on-label treatment, or suggest that patients import cheaper medicines from abroad.4,5 

Importantly, although Australian physicians can access unapproved medicines from 
abroad via the Special Access Scheme, it can be used only for clinical reasons (e.g. because 
no equivalent treatment is available in Australia), not financial reasons.5 Therefore, if cost 
is the primary motivation for importation patients must do it themselves via the Personal 
Importation Scheme.5 It is this phenomenon that is the focus of this article. 

Importation can be facilitated by buyer clubs, for example the FixHepC Buyers Club, 
which helped thousands of Australians import curative hepatitis C medicines that otherwise 
cost $100 000 per treatment,6 and the Cystic Fibrosis Buyers Club, which helped patients to 
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import medicines that otherwise would cost hundreds of thou-
sands of dollars per year.7 It can also be facilitated by com-
mercial online platforms such as PharmacyChecker, which 
provides consumers with cost comparisons across global phar-
macies that meet the organisation's safety and quality crite-
ria.8 Although the sourcing of medicines not regulated in the 
patients’ home country raises safety and quality concerns, in 
some cases it may be a patient’s only option. 

This article examines physicians’ legal duty to inform 
patients of such options to access medicines that they other-
wise cannot afford. It presents valuable conceptual insights for 
the development of informed financial consent policy and law. 

The duty to take precautions against harm 

Australia is party to multiple international human rights 
treaties, including the International Covenant on Economic 
and Social Rights 1976, which recognises a right to health.9 

However, international law is not automatically enforceable 
in Australia, and no domestic law protecting this right exists. 
Nevertheless, certain legal duties do enable the surreptitious 
realisation of this right to a degree. 

Australian jurisdictions impose civil duties on profes-
sionals with regards to their clients (Table 1). Physicians 
must take reasonable precautions against a risk of harm to 
their patient if the harm is significant, is likely foreseeable, 
and a reasonable person in that position would have taken 
those precautions. In assessing what is reasonable the court 
may consider the probability of harm if care were not taken, 
the likely seriousness of the harm, and the burden of taking 
precautions. Most Australian jurisdictions have provisions for 
a defence against negligence claims if physicians act in 
accordance with competent professional practice. The mean-
ing of professional practice for the purposes of this defence 
has been controversial,10 but at present is understood to be a 
widely accepted pre-existing pattern of behaviour (Table 2). 
The fact that professional peers would consider an act rea-
sonable is not sufficient grounds for a defence. Importantly, 
this defence does not apply to a breach in the duty to warn 
patients of risks, highlighting the importance of disclosing 
relevant information to patients (Table 1). In what follows, 
particular duties that arise from this general responsibility are 
explored (summarised in Table 2). 

The duty to warn of inherent risks and non- 
inherent risks 

Physicians are required to warn patients of the inherent risks 
of treatment, that is, treatment-related risks that are 
unavoidable by the exercise of reasonable skill and 
care.11,12 Information to which a reasonable patient would 
attach significance, and which a specific patient would con-
sider significant, must be disclosed.12 This latter condition is 
the more demanding because it requires physicians to set 

aside their own perceptions of what constitutes a significant 
risk. Furthermore, physicians have a duty to respond truth-
fully to patients’ questions.13 Hence, if a patient discloses 
that they cannot afford treatment and asks for advice about 
how to access more affordable medicines, their physician 
may be obliged to divulge what they know about more 
affordable treatment options. 

Non-inherent risks arise from a physician’s lack of training, 
lack of education, lack of experience, or lack of skills rather 
than the treatment.14 Failure to disclose a deficit of this type 
can also constitute a breach of duty.15 In fact, the law extends 
a duty of care to all ‘similar risks’ to those presently recog-
nised (Table 1). Hence, if risks arising from failing to advise 
patients of effective and affordable medicines can be demon-
strated to be similar to those arising from failing to inform 
patients of plainly superior treatment options – which repre-
sents a clear breach – a duty could be adduced. 

Physicians must disclose options that offer clear 
advantages 

The law does not recognise a patient's right to information 
for its own sake, nor does it protect a patient's right to the 
best possible care, because doing so would impose an 
unreasonable burden on physicians.16 Therefore physicians 
are not responsible for telling patients everything they 
would like to know, or to advise patients of all options 
available.17 This is contrary to maximalist constructions of 
informed consent that suggest that patients should be told as 
much as possible, a position that has widely been recognised 
as impractical.18 A breach in the duty to disclose material 
information occurs only if non-disclosure deprived a patient 
from a reasonable standard of care, or adversely influenced 
the patient’s decision.11 For this reason the law requires 
physicians to inform patients of treatment options that 
offer clear advantages over others, even if they consider 
the risk–benefit of treatment unfavourable.19,20 The corol-
lary is that physicians are not required to disclose all ‘legiti-
mate’ treatment options when no clear advantage of one 
treatment over the other is apparent.17 In other words, in 
the presence of clinical ambiguity, physicians cannot 
absolve themselves of responsibility by appeal to informed 
consent, especially when patients are not equipped to make 
the choice (Table 2; Row 3). This suggests that a duty to 
disclose the option of importing more affordable medicines 
may exist in cases where it represents a clearly better alter-
native (e.g. versus potentially no treatment at all). 

Physicians have a duty to facilitate access to the 
means for achieving health goals 

Physicians not only have a duty to treat patients, they also 
have a duty to facilitate access to the means by which 
patients’ health goals may be achieved.21 This can include 
referring patients to diagnostic services, specialist services, 
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Table 1. Legislation relating to duty to take precautions against foreseeable risks.          

Legislation Reasonable precautions Modifiers of liability Additional principles Standard of care defence Exclusion of duty to warn 
from standard of care 
defence   

NSW Civil Liability Act 
2002 No 22 

Sect 5B (1) – failure to take 
precautions when risks 
foreseeable, not insignificant, 
and a reasonable person in the 
same position would have 
taken those precautions. 

Sect 5B (2) – probability of harm; 
likely seriousness of harm; burden 
of taking precautions; social utility 
of activity that creates the risk. 

Sect 5C – burden of taking 
precautions to avoid a risk of 
harm extends to taking 
precautions to avoid similar 
risks of harm; ‘what-if’ 
scenarios do not in themselves 
affect liability with respect to 
risk that materialised. 

Sect 5O – acted in a manner 
widely accepted by peer 
professional opinion; is not 
deemed irrational; different 
practices may all be 
simultaneously considered 
widely accepted. 

Sect 5P – standard of care 
defence does not apply to 
liability arising from failure in 
duty to warn, provide advice, 
or other information with 
respect to risks of harm. 

Vic. Wrongs 
Act 1958 

Sect 48 – as per NSW with 
addition of definition for 
insignificant risk which 
includes risks that are far- 
fetched or fanciful. All other 
risks are significant. 

Sect 48(2) – as per NSW. Sect 49 – as per NSW. Sect 59 – as per NSW. Sect 60 – as per NSW. 

QLD Civil Liability 
Act 2003 

Sect 9 – as per NSW. Sect 9(2) – as per NSW. Sect 10 – as per NSW. Sect 22 – as per NSW. In 
addition, practice is not 
considered to be in 
contravention of a written law. 

Sect 22(5) – as per NSW. 

SA Civil Liability 
Act 1936 

Sect 32 – as per NSW. Sect 32(2) as per NSW. 
Additional characterisation of 
reasonability (Sect 31): ‘... 
[reasonable person] who was in 
possession of all information the 
defendant either had, or ought 
reasonably to have had…’ 

– Sect 41 – as per NSW. Sect 41(5) – as per NSW. 

WA Civil Liability 
Act 2002 

Sect 5B – as per NSW. Sect 5B(2) – as per NSW. – Sect 5PB – as per NSW with 
additional elaboration of what 
constitutes unreasonable practice: 
‘so unreasonable that no 
reasonable health professional in 
the health professional’s position 
could have acted or omitted to do 
something in accordance with that 
practice.’ 

Sect 5P – doctors are not 
liable for inherent risks that 
eventuate but are liable for 
warning of such risks. Differs 
from majority of other 
jurisdictions in that it applies 
only to inherent risks. 

Tas. Civil Liability 
Act 2002 

Sect 11 – as per NSW. Sect 12 – as per NSW. – Sect 22 – as per NSW. Sect 22(5) – as per NSW. 

ACT Civil Law 
(Wrongs) 
Act 2002 

Sect 43 – as per NSW. Sect 43(2) – as per NSW. 
Additional characterisation of 
reasonability as per SA (Sect 42). 

Sect 44 – as per NSW. – –   
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or other clinical services, and encouraging the acceptance of 
such services. Under certain circumstances physicians also 
have a duty to follow up their patients to ensure that they 
have accessed the services that they have been referred to.22 

This demonstrates that a physician’s duty does not end when 
the patient leaves the consulting room, but extends to set-
ting ‘in train steps for’ a treatment to be administered.23 

Therefore, insofar as importing affordable medicines will 
help patients to achieve health goals that they cannot oth-
erwise attain, a duty may exist for physicians to support, or 
at least disclose, this option. However, the enforcement of 
such a duty would be likely to depend upon knowledge the 
physician had, or the courts deem they ought to have had, 
regarding such options (Table 1). 

Challenges of interpreting affordability as 
a risk 

The risks that physicians are legally responsible for arise either 
directly from the treatments they offer (inherent risks), or 
from their own capabilities or lack thereof (non-inherent 
risks). Cost-motivated personal importation highlights 
another category of risk arising from patients’ socioeconomic 
circumstances. This is neither a risk that rests with the treating 
physician, nor the treatment, but rather with the patient. 
While the law does not limit responsibility for taking reason-
able precautions to a specific category of risk, there is no 
evidence that courts would hold physicians liable for harms 
arising from not prescribing (or advising patients of) afford-
able treatment when it was within their power to do so. To the 
contrary, a patient’s financial struggles could be characterised 
as an intervening cause of harm that breaks the chain of 
causality and therefore absolves the physician of blame.24 

However, if the primary duty of a physician is to diagnose 
and treat,17 then some responsibility for helping patients to 
access treatments follows. To dissociate a physician’s duty to 
prescribe appropriate treatment from all responsibility for 
accessing it would reduce their role to merely the act of 
prescribing. This would be inconsistent with both the duty 
to facilitate access to the means for achieving health goals, 
and the code of conduct governing medical professionals in 
Australia,25 which states that physicians have a responsibil-
ity for ‘[u]pholding the patient’s right to gain access to the 
necessary level of healthcare and, whenever possible, help-
ing them to do so’ (section 7.2). 

On this point, consider we take seriously the proposition 
that physicians have no responsibility for considering the 
affordability of treatments they prescribe. As a practical exam-
ple, in 2015 the UK General Medical Council issued controver-
sial guidance stating that physicians should not prescribe an 
off-label or unlicensed medicine when an on-label alternative is 
available.26 This was in response to physicians prescribing the 
cancer medicine Avastin for the treatment of age-related mac-
ular degeneration as an alternative to the approved product 

Lucentis, which cost 50 times more. If taken at face value, the 
Council’s advice seemed to suggest that cost is irrelevant, and it 
is better to not prescribe anything than prescribe a cheaper off- 
label product. It is difficult to see how this could be considered 
in the best interests of patients unable to afford up to $2000 for 
Lucentis.27 By extension, the Council’s position would suggest 
that advising patients of the option to import unlicensed 
generic medicines from abroad would also be a violation of 
good clinical practice. This would mean that all the physicians 
who assisted thousands of patients to source affordable hepati-
tis C medicines via buyer clubs (at up to a 99% discount) could 
be accused of violating their professional duties.6 

The recent introduction of policies on informed financial 
consent in Australia and internationally are a partial 
response to this paradox.28–31 These policies recognise 
that out-of-pocket costs, particularly if unexpected, have a 
significant impact on patients’ wellbeing (giving rise to the 
new concept ‘financial toxicity’), and that therefore disclos-
ing cost information is critical to gaining valid consent.32 

However, the focus has primarily been on disclosure of 
planned treatment costs rather than disclosure of more 
affordable alternatives. One exception is the Australian 
Cancer Council’s Standard for Informed Financial Consent, 
which explicitly requires physicians to advise patients of 
‘care options such as where the same or similar benefit can 
be provided at less cost’.28 Understandably, such demands 
are controversial because it is unclear whether physicians 
are equipped to offer such information, especially for com-
plex care episodes. Nevertheless, evidence suggests that 
there is support from segments of the medical community 
for the idea that costs should be discussed with patients.33 

Although there may be additional risks associated with 
importing medicines from abroad, these risks would be analo-
gous to those that arise from physicians prescribing provision-
ally approved products that pose greater risk of harm, but are 
justified on the basis of unmet need.34,35 There is no moral 
basis for distinguishing between unmet need arising from lack 
of availability of a medicine, and that arising from lack of 
affordability.4 Where these alternative pathways for accessing 
treatment are utilised, including importation, the risks may be 
characterised as inherent risks of the treatment plan and there-
fore not risks for which physicians are responsible as long as 
they warn patients of them. 

Discussion 

Cost-motivated personal importation of medicines is politi-
cally contentious. Cross-border competition undermines the 
ability of pharmaceutical companies to maintain high prices 
in their most lucrative markets, it challenges the business 
model of local pharmacies, and can perpetuate a de facto 
unregulated market that threatens the integrity of the regula-
tory system. However, at stake is the health of patients who 
the system and vested interests have failed. Non-subsidised 
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Table 2. Key legal principles and their implications for cost-motivated personal importation.        

Example case(s) Example in practice Judicial explanation (excerpt) Possible implications for cost 
motivated personal importation   

Standard of care defence McKenna v Hunter [2013] 
NSWCA 476 & Sparks v 
Hobson [2018] NSWCA 29 

Anaesthetist sought to avoid a claim of 
negligence for not stopping an operation 
on the basis that his actions were 
consistent with a widely accepted 
practice. However, the defence was 
dismissed because there was no 
evidence that this behaviour followed an 
established and accepted pattern of 
behaviour (Sparks). 

‘…the opinion about the manner in 
which the defendant acted must have 
existed, and been widely accepted, at 
the time the conduct occurred. It is not 
enough that experts called to give 
evidence consider that the conduct was 
reasonable and that it would have been 
so regarded by other professionals if 
they had been asked about it at the time 
of the conduct.’ (Sparks) 

Doctors helping patients import 
medicines could be protected from 
negligence claims if there was an 
accepted pattern of behaviour among a 
group of doctors to refer patients to a 
specific affordable online supplier for 
sourcing affordable medicines. 

Responsibility for non-inherent 
risks 

Jambrovic v Day [2017] 
NSWSC 1468 

Neurosurgeon found negligent for not 
informing patient that they were 
performing procedure for the first time 
without adequate experience or training 
which increased the risk of harm. 

‘When all of this evidence is considered 
together with Dr Day’s lack of training 
and experience in the surgical procedure 
which he recommended and performed, 
I am satisfied that it must be found that 
he breached his duty to Mr Jambrovic, 
not only in failing to inform Mr 
Jambrovic of his lack of experience and 
training in that procedure, but also in 
actually performing that surgical 
procedure’ 

Implies doctors’ duty to take precautions 
against risks extends beyond inherent 
risks to ‘similar risks’ as described in 
statutes ( Table 1). Doctors could be held 
liable for not taking precautions against 
the risk of treatment omission due to 
unaffordable prices when options to 
access affordable alternatives exist. 

No responsibility to offer or 
disclose all ‘legitimate’ options, 
only clearly advantageous ones 

Richards and Ors v Rahilly 
and Anor [2005] NSWSC 
352 & Gillan v ACT [2018] 
ACTSC 223 

Doctor found to not be negligent for not 
disclosing a specific drug as a treatment 
option for an infant with epilepsy 
because up to five well-recognised 
treatments were available with none 
being clearly superior (Richards). The 
corollary is that where a ‘better’ 
treatment option exists, then this should 
be disclosed (Gillian). 

‘It would impose an impossible burden 
on the medical profession if a doctor 
was bound to offer a patient every 
‘legitimate’ treatment option that ‘could 
work’ and discuss the advantages and 
disadvantages of each option with the 
patient and then allow the patient to 
choose his or her option… It is not a 
question of that choice involving the 
personal preference of the doctor but 
rather the doctor performing the 
fundamental duty for which he or she 
has been retained, i.e. to diagnose and 
treat [particularly in the face of 
ambiguity].’ (Richards) 

Suggests that in the presence of 
significant ambiguity regarding relative 
benefits and harms there is no duty to 
disclose all options. However, in cases 
where significant benefits are to be 
derived from a drug, and importing them 
is the only means of access, and the 
supplier is reliable, there would be no 
ambiguity and so this reasoning would 
not apply. In cases where serious doubts 
existed about the quality of imported 
products, this may apply. 

(Continued on next page) 
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Table 2. (Continued)       

Example case(s) Example in practice Judicial explanation (excerpt) Possible implications for cost 
motivated personal importation   

Responsibility for disclosing 
treatments that may offer 
benefits even if overall risk- 
benefit may be unfavourable 

Rufo v Hosking [2004] 
NSWCA 391 

Doctor found negligent for depriving 
patient with lupus of loss of chance 
associated with alternative treatment 
option. Despite this controversial 
decision subsequently being overturned, 
it highlighted a principle that is still 
relevant regarding a duty to disclose. 

‘If a particular treatment offers a small, 
but still appreciable, chance of a 
beneficial outcome, it may nonetheless 
not be negligent to withhold it, where 
there are countervailing risks of 
sufficient magnitude from its 
introduction. That said, one would still 
expect the doctor in the exercise of 
reasonable skill and care to explain the 
treatment options with their attendant 
competing risks. Here it appears that the 
doctor did not give such advice to the 
child or her parents, so far as either of 
the breaches were concerned.’ 

Suggests there exists a duty to warn 
patients of other benefits available 
elsewhere, even if the doctor is not 
willing to offer it on clinical grounds. This 
is consistent with statutes that indicate 
that standard of care defences do not 
apply to a duty to warn ( Table 1). In the 
case of personal importation, this could 
extend to advising patients who cannot 
afford the medicines they need of the 
possibility of importing cheaper 
medicines, even if the doctor is not 
willing to support use of non-local 
medicines. 

Responsibility for discussing 
means for achieving health goals 

Varipatis v Almario [2013] 
NSWCA 76 & Tai v 
Hatzistavrou [1999] 
NSWCA 306 

Doctor found not to be negligent for not 
referring patient to weight management 
services. This was due to the patient not 
demonstrating a willingness to avail 
themselves of said services. The 
corollary is that in the absence of the 
patient's lack of engagement, the doctor 
would have been found negligent 
(Varipatis). 

‘A general practitioner may be obliged, 
in taking reasonable care for the health 
of a patient, to advise that weight loss is 
necessary to protect his or her health, 
to discuss the means by which that may 
be achieved and to offer (and encourage 
acceptance of) appropriate referrals. 
The expert evidence of the general 
practitioners did not demonstrate any 
obligation, or even power, to do more 
than that.’ (Varipatis). 

This suggests that doctors have a 
comprehensive duty to offer information 
that may help their patients avoid harms. 
In cases in which cost-barriers to care 
can be overcome by importing cheaper 
medicines, the disclosure of this option 
may be deemed a ‘means’ to avoid harm.   
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medicines represent the largest component of out-of-pocket 
healthcare spending in Australia,36 the market is being inun-
dated with high-cost medicines that few can afford without 
support,37 and pharmaceutical companies implement aggres-
sive strategies to maintain high medicine prices for as long as 
possible.38,39 In addition the prices charged for medicines are 
often not correlated to the added benefits provided.40 It is 
difficult to countenance that the medical profession, the only 
institution with a duty to put patients’ interests first, has no 
role in combating financial toxicity by directing patients to 
cheaper yet effective treatments. Many patients face the very 
real prospect of being priced out of the market for medicines 
that they need, and what this means for the only profession 
that has a duty to put patients’ interests first must be 
addressed. 

This study has shed light on the potential duty that physi-
cians have to disclose treatment options that are not only 
effective, but also affordable to the patient, whether through 
personal importation or other means. Official acknowledge-
ment of such a duty would represent a significant policy shift 
with far reaching implications and therefore requires careful 
thought. One specific issue that deserves particular attention 
is the epistemic conditions antecedent to this duty, given that 
physicians cannot be held accountable for disclosing infor-
mation that they are not obliged to know. Two critical 
questions in this regard are: to what extent are physicians 
required to learn about the relative costs of different medi-
cines available, or different ways in which cheaper medi-
cines can be accessed?; and, to what extent are physicians 
responsible for soliciting, and considering, non-clinical 
information when prescribing medicines (e.g. relating to a 
patient’s financial circumstances)? Little is known about the 
answer to the former question, however, empirical evidence 
shows that many medical professionals believe that discuss-
ing the costs of care is important, but they struggle to 
engage in such conversations.33,41 Developing guidance 
and resources to assist physicians to navigate their epistemic 
responsibilities would be essential to implementing effective 
policies on informed financial consent. 

In concluding, it is important to note that the aim of this 
study is not to further burden physicians but rather to 
overcome defensive medical practices. If a legal duty to 
consider costs of care can be established, the hope is that 
physicians may be more willing to actively help patients to 
explore options to overcome financial barriers to treatment 
without fear of legal repercussions, rather than leaving 
patients to try and find affordable medicines themselves, 
which could potentially expose them to greater risk of 
harm.4 

Conclusion 

Cost-related non-adherence to prescribed treatment is a 
significant issue in Australia. There is no precedent in law 

that explores doctors’ duty to disclose more affordable treat-
ment options to patients, whether via personal importation 
or other mechanisms. This is a significant lacuna that needs 
to be addressed. The current legal framework has the poten-
tial to support cost-motivated personal importation and 
other economically motivated prescribing. This investiga-
tion provides a framework to guide further research and 
the development of sound policy and law on informed finan-
cial consent both in Australia and abroad. 
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